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HEM I publiſbed my En- 
quiry and Diſſertation h 
the Marriage Act, it was not my Ju- 
tention to hold up a Controverſy : nor is 
it my Intention now. But as ſeveral 
Writers have appeared againſt theſe 
Pieces, it may ſeem, perhaps, a want 
of Reſpe&t, if I paſs them abſolutely 
without Notice. 


The firſ! Pamphlet that was publiſb- 
ed, {entitled Obſervations, &c.) has 
theſe Advantages over all the reſt, that 

| 2 


i PREFACE. 

it is conciſe and pertinent; and as it 
comprehends every material Part of 
the Queſtion, I have taken it (as it 
were) for my Text; digeſted it into a 
proper Number of Sections; and, in 
my Remarks under each Obſervation, 
the Reader will find (with very little 
Trouble) how the Merits of the Cauſe 
lies between Us. In theſe Remarks {or 
in the marginal Votes) I have taken in 
what ] have found that is material in 
the other Writers; which, I confeſs, 
has not much encreaſed the Bulk of this 
Work. 


The Subject has now received all 
the Perfection that IT am able to give 
it: And here I rale my Leave of it. 


if 


P R E F A C E. ii 
Tf there are Any who can offer what is 
better, I am always open to Conviftion: 
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But as to writing any more, I muſt 
excuſe myſelf : For an old Friend (to 
whom perhaps I ſhould have attended 
ſooner) pulls me by the Sleeve, and whif- 
pers Me 


Solve SENESCENTEM mature ſanus equum, ne 


Peccet ad extremum ridendus, et ilia ducat. 
Hos, 
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+ REMARKS 
AJ O N 
OBSERVATIONS, Ge. 


OpBsrERvaTION I. 


E T it be granted, that the Child can- 
not make a Ceſſion of this Right [i. e. 


his Right to contract Marriage] 7nto 
the Hands of the Society; yet, what hinders 
but it may be ſuſpended for a Time ? I know 
no Right that may not be ſuſpended under So- 
ciety. The Law ſuppoſes the Right of con- 
tracting Marriage to lie in the Child it 
only reſtrains the Uſe and Exerciſe of this 
Right, for the Benefit of the Child, p. 3, 4. 
Again, p. 5. The Law neither does nor 
can ſettle the Commencement of the Right of 
contracting [Marciage.] But it may and 

| B does 


6 
does ſettle the Time when a Minor ſhall come 
fo the free Uſe of this Right. 


REMARKS. 


The Author's Diſtinction between Right 
and the Uſe of Right has no Buſineſs here: 


For my Argument lays Claim to both. This 


appears from the very Paſſage which he 
hath cited from the Enquiry : where the 
Right pleaded for is a Right in every Man 
“ to contract Marriage, as ſhall ſeem to him 
* moſt convenient FOR THE SECURITY OF 


« His ViRTue.” What is it that ſecures 


Virtue? Is it ſimply a Right to marry, or is 
it the U/eof that Right? Let it be remember- 


ed then, that whenever I ſay a Perſon has a 


Right to marry, or to contract Marriage, I 
always mean that he has a Right to the Uſe 
of the Marriage-bed: And when the Author 


| has diſproved this Claim, with reſpect to 
Minors, I ſhall own myſelf vanquiſhed, Bat 
I muſt except againſt his general Aſſertion, 


that there is xo Right that may not be ſuſ- 
pended under Society as not (abſolutely) true. 
It ſhould have been laid down with this Re- 


ſerve or Temperament, UNLEss the Law of 


God 


8 
God directs the Uſe of it; in which Caſe it 


it muſt never be ſaid, that the Right is ſuſ- 
pended for the Perſon's BENEFIT. — The 
Author proceeds. 


OBSERVATION IL 


The Right then being admitted with this 


Neſtriction, let us ſuppoſe a Marriage Con- 


traci made in purſuance of this Right, and 
the Queſtion to be, Whether this Marriage 
may be diſſolved by human Laus? I anſwer, 
Tes; for the ſame Reaſon that a Contract 


made by a Minor to pay a Sum of Money 


after be comes of Age is void in Law, If a 
Minor executes a Bond, be 1s no Knave though 
he does not pay the Money, His Conſcience in 
this Caſe will not bind him, p. 5. 


REMARKS. 


What the ResTRICTION is, which the 
Author here ſpeaks of, you have ſeen, It 
is, that though the Law cannot fate away 
the Minor's Right, yet it can ſuſpend the 
Ve of that Right; and with this Diſtinction 
he deſires the Minor's Right may be admit. 


B 2 ted: 


68) 

ted: i. e. He deſires it may be admitted, that 
in conſequence of an Act of State, declaring 
a Nullity, the Minor is diſpoſſeſſed of his 
Right to the C /e of Marriage : But I beg his 
Pardon. This neither is admitted, nor Mall 
be admitted, till it is proved; which is not yet 
done, unleſs the Author's bare Afert:on is to 
paſs for Proof, If I was of Opinion, that 
Laws had ſuch a Power as this, I ſhould not 
difpute whether they could annul Marriages : 
And the Author ſeems to be enough ſenſible, 
that without this Support all that he can ſay 
elſe muſt end in Nothing: Of which he has 
given very ſtrong Proof. For let us follow 
him a few Steps in his own way of Rea- 
{oning. 


The Queſtion is, whether a Marriage Con- 


tract, made by Perſons to whom the Law 


has forbidden the Uſe of Marriage, is void; 
and he anſwers, Yes; for the ſame Reaſon that 
a Contract made by a Minor to pay a Sum of 
Money after he comes of Age is void jn Law. 
There 1s ſomething here that wants a little 
clearing. A Contract made by a Minor to 
pay a Sum of Money, Sc. he ſays is void 
Id Law: "Therefore a Marriage Contract 

made 
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made by a Minor is void How vid? 
Are we to ſay iN Law? So it ſhould be to 
give the Sentence its right turn: And yet it 
is plain his Meaning is, that it is void 1N 
CONSCIENCE too: for he immediately ſub- 
joins / a Minor executes a Bond he is 19 
Knave though he does not pay the Money. His 
CoNSICIENCE 2% thts Caſe will not bind him. 
And he tells us, (p. 16.) that the Marriage 
of a Minor without his Parent's Conſent zs 
void IN CONSCIENCE as well as in Lan. 
But what is his Reaſon, why, it a Minor con- 
tracts to pay a Sum of Money after he comes 
of Ape, his Conſcience will not bind him to 
pay it? Why, becauſe in general be really is, 
as the Law always ſuppsſes him to be, an 1N- 
COMPETENT JUDGE of the Conditions. With 
great Submiſſion this is no true Account of 
the Matter. Suppoſe a Minor ſhould exe- 
cute one Bond the Day before he comes of 
Age, and another the Day after ; would you 
ſay that he was a competent Judge when he 
executed the ſecond Bond, and an incompe- 
tent one when he executed the firſt? I guels 
not: And yet the ſecond Bond would hold 


him, the firſt not. Therefore, the true Rea- 


ſon why a Contract made by a Minor does 
B 3 | not 


(10) 
not bind, cannot ariſe from the actual Inca- 
pacity of the Perſon that makes it at the time 
of making it ; (for this Reaſon will not reach 
to all Caſes, and perhaps but to a few) but 
it ariſes from hence; That during his Mino- 
rity he is under such TERMS with the So- 
CIETY, that, howſoever qualified he may be 
as to his natural Capacity to make the Con- 
tract, he has no RicuT to make it: And all 


Contracts made by Perſons who have no 


Right to contract are ipſ facto Null, 


It will be neceſſary then to confider upon 
what Terms every Minor ſtands with Society, 
and how far they extend. And this I ſhall 
take from the Author himſelf ; who ſays, 
that Law neither does nor can diveſt the Mi- 
nor of the RicuT to his Eſtate; but it may 
and does ſettle the Time when he ſhall come to 
the ENJOYMENT of bis Eſtate *. Agreed: 
And therefore a Contract made by a Minor 
as to the Enjoyment of the Eſtate in preſent: 
is null; for ht Right is veſted in the Society: 
But, as it is admitted that the Minor's Right to 
tbe Eſtate {till ſubſiſts, I ſee no Reaſon why a 
Contract de futuro, or when the Inpediment 
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YA (1) 
7 ſhall be removed, will not bind, (I mean in Con- 
ſcience) provided the Minor has Capacity 


enough to under/tand the Buſineſs he is about, 
and the Contract be made bond fide without 
Fraud or Covin. If it be aſked, of what 
Doe then are ſuch Laws? I anſwer, to pre- 
dient ſuch Contracts: And they do it effectu- 
ally: For who ventures his Money when 
1 the Law will give him no Security? 
2 If the Reader will conſult the Diſſerta- 


tion, he will fee what Authorities I have for 
| this Opinion, But perhaps there may be 
> ſomething in this Matter as to Eſtates, that 
* it may be fitter for Lawyers to conſider than 


3 for me. Nor is it at all material for me to 
3 purſue it; as it is not a principal Point in 
$ the Debate, but was brought in only as an 


Example, to ſhew that, notwithſtanding his 
Minority, a Perſon may be qualified to lay 


Si Pactum, aut Promiſſum juratum, nullo alto labo- 
ret Vitio, non poteſt eo nomine reſcindi quod a Minore 
fit initum, modo in præſens Negotium intelligere potuerit. 
Puffendorf. de Jur. Nat. lib. iv. cap. 2. § 11. The 
Oath alters not the Caſe either one May or the other. For 
the Oath only enforces a Contract valid in itſelf; it will 
not make à Contract valid which is in itſelf invalid, as 
Puffendorf himſelf «bſerves. . 

34 himſelf 


(12) 
himſelf underMoral Obligation; which (whe- 


ther this Example be pertinent or not) is a 


certain Truth; and the Author (how unwil- 
ling ſoever he may be) muſt own it to be fo. 
For otherwiſe he muſt annul all the Mar- 
riages of Minors, whether made 1th the 
Conſent of Parents or without ; becauſe, un- 
leſs the Minor has a natural Capacity to 
make the Contract, the Parent's Conſent can 
operate nothing. It remains then only to 
ſee, whetherMinors are under the ſame Terms 
with Society, in reſpect to the Uſe of the 
Marriage-bed, as they are in reſpc& to the 
Enjoyment of their Eſtates: That is, whether 
the one as well as the other 1s veſted in the 
Society for the Minor's Benefit. If this is 
not fo, the two Caſes will ſtand upon differ- 
ent Foundations; and the Author's Argument 
muſt fail him. If the Reader will conſult 
the Enquiry, &c. He will ſee my Reaſoning 
to ſhew, that a Perſon's Right to the Ule of 
the Marriage-bed neither is, nor can be veſt- 
ed in the State. My pretent Buſineſs is, to 
ſee whether the Author has given a ſufficient 
Anſwer to it: Which will appear by what 
you will find under the following Obſerva- 
tions. 

O Bo 


(13) 


OBSERVATION III. 


The Queſtion concerning the Conſent of Pa- 
rents, which ſome inſiſt upon as neceſſary by 
the natural Law to the Validity of a Mar- 
riage Contract, — though largely diſcuſſed by 
our Author, is, I think, remote from his Pur- 
poſe. The Enquiry is concerning the Power 
of STATES: No matter whether ſuch 
Power be founded in Nature ; it is ſufficient, 
if it be not contradictory to the Law of Na- 
ture, p. 13. 13. 


REMARKS. 


This Paſſage ſurprizes me extremely! I 
perſuade myſelf that we are agreed in our 
general Principles of Policy, that is, that 
we are both for the POPULAR SYSTEM, as 
laid down by Puffendorf, Locke, and Others. 
And yet Mares) the Author is fliding 
back into the Politics of a hundred or two 
Years ago. It is true, the Queſtion 1s con- 
cerning the Power of States: But how will 
you be able to ſettle the Power of States with- 

out going back to the natural Law? If the 
Power 


a ( 14 ) 


Power of States flowed from an * inherent, 7 
underi ved Right within themſelves, there 9 
would have been no Occaſion to have gone to 9 
the natural Law. But if Society breaks out 5 
from the natural State, and has no more 45 
Power than what every Man yielded up to it BH 


by Conſent or Compact; it will be impoſſible 
to ſettle the Power of States without ſhewing 
what are natural Rights, and bow, and bow 
far, ſuch Rights were, by the original Com- 
| pact, transferred from Individuals and veſted 
| in the Body politick : beyond which if the 
| Laws of Society go, they are contradictory 
| to the natural Law. By the Author's Leave 
| 

| 


therefore, the ſhewing the natural Right of 
| Parents and Children, with reſpe& to Mar- 3% 
| riage, was not at all remote from my Pur- * 

poſe ; but abſolutely neceſſary to bring the # 
Point to its proper Iflue : And perhaps ſo he 
| would have judged it himſelf, if he had had 

any Thing material to except to that Part of 

the Argument. 


| 

| * The Author of the Remarks challenges an IN HE“ 
RENT Right to ci Society, pag. 5. This would have 
been looked upon as political Hereſy thirty Years age. 


But 


(1s) 

But ſhould not the Author, when he had 
ſet aſide all this as impertinent, have offered 
ſome Reaſons of his own, to ſhew that States 
have the Power he contends for, and how 
they came by it? No doubt he ſhould, if he 
meant to write to the Conviction of his Read- 
ers: But, inſtead of this, he ſhelters him- 
ſelf under Authority; as you will fee imme- 
diately : For thus he goes on, 


OBSERVATION IV. 


Concerning the Power of States to oblige 
Children to wait their Parent's Conſent in 
Marriage, PUFFENDORP fg very expreſs : 
For having mentioned ſeveral Reſtraints which 
civil Laus may lay upon Marriage, be adds; 
Quarum Legum ea Vis eſſe poteſt, ut, quod 
contra eaſdem contrahitur Connubium, certis 
Effectibus, per jus civile aſſignatis, deſtituatur ; 
vel etiam omnino pro invalido, et quod Reſciſ- 
ſionem admittat, declaretur. Wherefore our 
Author ſhould reſtrain the Adverb omnino, 
which he conſtrues abſolutely, t civil Eſti- 
mation only; or wherefore be ſhould conſtrue 


the Word civiliter, in another Paſſage, in civil 
Efli- 


616 
Eſtimation, and not by the civil Authorit , 
I cannot comprehend. 3 


REMARKS. 


But every Reader will comprehend it, who 
takes both Paſſages together. The firit 
(which the Author has ſuppreſſed) is this; 
Certum eſt, quemadmodum Legos civiles efficere 
poſſunt, ut invalide ineantur Contrattus qui- 
dam, vel quia ſolennibus quibuſdam deſtitu- 


untur, vel quia certis Perſons eoſdem inire F 
; interdicitur; ita poſſe eaſdem Validitatem Ma- : 
| trimonii, inter filios-familias initi, a Patrum y ; 
conſenſu ſuſpendere, ut, illo non accedente, Ma- 3 
{rimonium CIVILITER pro nullo habeatur, 


ac reſcind: qucat. Here the Author aſks, why 

J have tranſlated the Word civiliter by in 

| civil Eſiimation, and not by the civil Aut ho- 
: rity? meaning to infinuate Puffendorf's Senſe 
i to be, that it a Minor marries without the 
Conſent of his Parents, ſuch Marriage may, 
by the Authority of the State, be made ab- 
folutely or in all reſpects null. But if Puffen- 
dorff had meant to fay this, he would have 
expreſſed himſelf in other Terms, Civiliter 
never ſignifies by the civil Authority; but ci- 
villy, 


(17) 

villy, or in ſome civil reſpect. It is a Term 
of Diſtinction; and will not properly ſtand 
where the Senſe is abſolute. Therefore, if 
Puffendorf had only faid that ſuch a Mar- 
riage is £v/lly null, it could not have meant 
that it was ab/o/utely or in all Reſpects null; 
for what is abſolute admits of no Diſtinction. 
But he ſays a great deal more. His Words 
are, civiliter pRo nullo HABEATUR; which 
ſignifies (not that it is Nothing, but) that ci. 
villy, or in a civil Reſpect, it ſhall be reckoned, 
eſteemed, or accounted as Nothing. And what 
is this more or leſs, than ſaying (as I have 
faid) that ſuch Marriage ſhall i civil Eſti- 
mation be null ? 


In the next Paſſage (which the Author 
hath ſet down) the Words civiles Effectus, 
are ſubſtituted in the room of civiliter; 
which ſhews plainly, that by both Expreſſions 


he meant one and the ſame Thing, But here 


the Author aſks another Queſtion : Why I 
reſtrain the Word omni no to civil Eſtimation 
only? I anſwer, becauſe the Paſſage requires 
ſuch Reſtriction ; the Word oMNINo ſtand- 
Ing in contradiſtinction to the RTI Effeftus 
per Jus civile aſſignati, mentioned jult before þ 
2 an 
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(13) 
and it is the ſame thing as if he had ſaid, cxR- 
r Is Effectibus per Fus civile &c. vel etiam 
OMN1BUS, i. e. civilibus Effectibus. For if 
you would extend the Word omninò ſo as to 
take in the Obligation as it lies in Conſcience, 
neither will the Expreſſion be juſt, neither 
will this Paſſage agree with the other, where 


the Nullity is expreſsly limited to civil Ef- 
fects only. 


The Author then begins his Triumphs a 
little too ſoon, when he aſks, in a ſort of Ad- 
miration, How unwarily does he [the Dit- 


ſertation] obſerve upon theſe Paſſages, that 


the Limitation of the Nullity, which Laws 
may declare againſt Marriages in certain 

'aſes to civil Effects only, carries with it a 
Confeſſion, that no Ad of Law can deſtroy the 
Vinculum Matcimonii as it lies in Conſcience: 
and on no better Grounds aſſumes this Petitio 
Principii, that the Conſideration of a Parent's 
being under Society gives him, in this reſpect, 
no more Right over his Child than be had, or 


4 If you can want farther Conviction, compare theſe 


Paſſages with another Paſſage cited from the ſame Au- 


thor under the ſeventh and laſt Obſervation, and you 
will find it, | 


4 would 


(19) 

would have had, out of Society. p. 14. Un- 
der Favour, if Puffendorf has limited the 
Nullity to civil Effects, it ought to be taken 
as a Confeſſion, that it does not extend to the 
Vinculum Matrimonit as it lies in Conſcience; 
and that he has ſo limited it his Words ſhew. 
But (proceeds the Author) I will point out a 
Reaſon, in Puffendort's own Words, why be 
lays it down fo poſitively, that the Law may 
annul the Marriage of a Child as to all civil 
Effefts [he ſhould have added, and in Con- 


ſcience too] merely becauſe the Parent's Con- 
ſent is wanting; and it is this, « Facultas 


e moralis ad præſtandum quid nos obligandi 
te deeſt circa Res et Actiones alienas ; quippe 
« quæ non noſtro ſed alterius Arbitrio ſunt 
&« ſubjectæ. I was ſo little afraid of this 
Paſſage, that ] put it into the Author's Hand 
myſelf; as the Reader will ſee, Diſſert. p. 28. 
And what did Iproduce it for ? Why to ſhew, 
that Puffendorf having (virtually) granted, 
that a Marriage Contract made by a Minor, 
though without the Conſent of his Parents, 
is good in Conſcience; he mult of Neceſſity 
be underſtood as admitting alſo, that Society 
gives a Parent no more right over his Child 
in this reſpect, than he would have out of 


So- 


(20) 

Society: becauſe if it did, and the Child by 
an Act of Society was put abſolutely under 
the Parent's Will, the Marriage of ſuch a 
Child without his Conſent would be void in 
Conſcience as well as in Law: for upon this 
foot the Contract would be circa Rem alie- 
nam, and therefore, by his own general 
Doctrine, void. What now does the Au- 
thor? Why he lays hold of this general Doc- 
trine, and applies it to the Caſe of a Mi- 
nor's marrying without his Parent's Conſent, 
By what Authority? Does Puffendorf ay, 
that the Marriage of a Minor without his 
Parent's Conſent is a Contract circa Rem ali- 
enam? He ſays no ſuch Thing. If the Author 
can prove it ſo to be, it is very well; and 
when he has done it, he ſhall be allowed the 
full Benefit of Puffendorf”s general Doctrine: 
But if this is not proved, the Petitio Principii, 
which he complains of, will lye with Him- 
ſelf and not with Me. 


And thus much for the Senſe of Puffen- 
dorf: As to which the very utmoſt that can 
be ſaid, is, that he has determined Nothing 
about the Vinculum Matrimonii, as it lies in 
Conſcience, but left it zz medio, I do not 

oy | think 


n! 

think this reaſonable to be ſaid; becauſe the 
Jus Nature, (which is the Law of Conſcience) 
is his principal Subject. But if the Author 
ſhall think fit to make Uſe of this Plea, he is 
welcome to it; and the Caſe will then be, 
that Puffendorf will help Neither of us; but 
we mult go to the Merits of the Queſtion as 
it ſtands upon the Foot of Regen. His Poſi- 
tion is, That the Minor is by the civil Autho- 
rity put under the Will of the Parent, in 


reſpect of Marriage. p. 21. But has he ſaid 


any thing to ſhew how the State came by ſuch 
Power? Nothing directly. All he has done 
is, to except againſt thoſe Reaſons by which I 
have endeavoured to prove the contrary :; 
Which Exceptions ſhall be admitted as Evi- 
dence, if he can make them good, Let us 
fee how this Matter ſtands, 


That no State can give what it bas not to 
give, is ſelf- evident. That no State has 
any Thing to give, but what it has by Conſent 
or Compact, the Author admits : for he ſays, 
That /e Liberty of Man in Society is under 


No OTHER Power but that ęſtabliſbed BY 


ConstnT. It is farther evident, That the 


Power now contcnded for, and which, the 
C Au- 
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( 22) 

Author fays, the Father receives from the 
State, cannot come to the State from the 
Father : It remains then, that, if the State 
has any ſuch Power, it muſt come from the 
Son, Now This is what I have ſaid, vig. 
That the Son cannot yield the Power which 
he naturally has over his own Perſon into the 
Hands of the State; becauſe ſuch Reſignation 
would amount to a Renunciation of the 
Means appointed of God for the Preſervation 
of Chaſtity, as in the Cafe of Vows of Celi- 
bacy, To this the Author has replied, 


OBSERVATION V. 


Not EvERY Renunciation of the Mean; 


appointed by God for the Preſervation of 


Chaſlity, or every Vow of Celibacy—but a 
FULL and ABSOLUTE Renunciation, or @ 
Vow of PERPETUAL Celibacy [is what] 
every Proteſtant muſt allow to be unlaw/u!, 


P- 8. 
REMARKS 


Will the Author be pleaſed to abate No- 
thing of this? Suppoſe a Man ſhould vow 
Celibacy 


(23) 
Celibacy till he is T breeſcore Years of Age. 
That may be more than equal to a Vow for 
Life, May he then vow Celibacy till he is 
Fifty-nine Years of Age? —A Year (you will 
ſay) makes no Difference: 


Utor permiſſo, Caudeque Pilos ut equine 
Paulatim wells. 


May a Man vow Celibacy till he is Fifty—- 
or till he is Forty—or Thirty—or Twenty- 


five? 


Excludat Jurgia Fins. 


Say where you mean to ſtop, and I am con- 
tent But Laws muſt fix the Time: As 
they do the Time when a Perſon ſhall come 
to the Ufe of his Eſtate. I anſwer: Laws 
cannot fix the Time when it may be fit that 
Perſons ſhould marry; though They may fix the 
Time when it is fit They ſhould be entruſted 
with their Eſtates, The Reaſon 1s, That let 
Laws fix the Period of Minority with re- 
ſpect to Eſtates as they pleaſe, Nobody is 
hurt in this Caſte: There is no Law of God 
that can in ere, whether a Man is held in 
Minority till he is One and Twenty, or Five 
and Twenty, or Thirty, or any other Period 

8 which 
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(24) 
which is found in Uſe not to be inconvenietit; 
But will any one pretend to ſay, that a Man 
may not be bound to take a Vie before he is 
Five and Twenty, or Thirty? If he ſhould, he 


would find it very hard to make his Aſſertion 


good. But the Author, we are ſure, is none 
of Thoſe ; for he does not ſeem willing that 
the Uſe of Marriage ſhould be ſuſpended for 
more than a Near, or tebo, or three e: Which 
is very moderate, I confeſs; and loo as if he 
thought, that ſuſpending it for a longer Time 
might be attended with ſome Danger. I find 


the Author of the Remarks to be of the ſame 


Opinion. e talks of à Year or tuo; and 
he ſcems ended with the French Nation, 
that They will not allow Sons to marry with- 
out Conſent till Thirty Years of Age, or 


Daughters till Twenty-five. Yet he thinks 


that Twenty-one may well be admitted as a 
proper Standard; that 1s, Becauſe ouR Laws 
have fixed the Period of Minority at One 
and Twenty: which he ſays is ſome Comfort, 
as well as Credit, to all good Engliſh Mens, 
No Doubt: and to bad Engliſh Men too! But 


Page 10. Remarks on the Diſſertation, &c. p. 9, 
8 Ibid, p. 17, 
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ſappoſe the late Act had ſettled this Point juſt 
as it is in France, would he have told the 
Legiſlature (as he has told the French) that 
it was THEIR Buſineſs only to confider it, 
and not His; or would he have ſent over 
7 for ſome French Caſuiſt to juſtify it? Why 
IS no; I ſuppoſe not.: and why ſhould he? 
0 His Arguments would have been juſt as good 
as they are now ; which rely upon this ge- 
neral Point, viz, that States have a diſcre- 
tionary Power to ſettle the Time when Per- 
ſons ſhall be permitted to marry without the 
Conſent of their Parents. If the Author can 
ſupport this Point, he may juſtify the French 
Laws as well as ours; if he cannot, he can juft:- 
fy Neither, ſo as to make Law the Rule of Con- 
ſcience. For, low as the Age of Minority is ſettled 
here, there can be no Doubt but there will be 
conſiderable Numbers within that Period, to 
whom Marriage ought to be permitted; and 
who yet will be hindered by this Act. For the 
Truth is; That the Reaſon enforcing the Uſe of 
Marriage has no Relation to the Years of a Per- 
ſon's Life; but to the Strength he has to re- 
ſiſt the Temptations to Incontinency, and to 
keep himſelf within the Bounds of Virtue 
aad Sobricty : Ot which as Every Man 1s the 
C 3 only 


| „ : _ Bs 0 * 
* _ CERES : . 7 , 
F _— E — * 68 A, +8 - rey . 1 
en r 9 N 3 
a MS > 3 oy e = 2 WF 3 2% p-- = 1 
ä he ot RS 3 


| (26) 
only Judge for Himſelf, and the ſame Mea- 
ſure will not ſuit all Perſons, it appears, That 
the Right to the Uſe of Marriage muſt com- 
mence with the natural Capacity ; to be ex- 
erciſed as private Diſcretion ſhall direct, under 
the Advice and A//itance of Parents, (who 
ſhould always be conſulted) but under the 
abſolute Controul of None. 


But the Author thinks I have overſhot My- 
ſelf in this Argument; for he ſays, 


OBsERVATION VI. 


This Argument, I apprehend, will carry 
him farther than he intends : For let us ſup- 
Poſe the Parties to a Marriage to be Thirty 
or Forty Years of Age: In the Caſe of Un- 
faithfulneſs to the Marriagg-bed, and in 
ſome other Caſes that may be put, wherein the 
Contract voids itſelf, and the original natural 
Right of contracting remains entire; what 
Recourſe have they to the proper Remedy 
againſt Fornication ? They have precluded 
Themſelves as eſtectually, and laid Themſelves 
under Conditions that are ſubverſive of the 


. Rigbt of contracting, as the Minor is preclud- 
| 7 


(27) 
ed by Law; and can only be relieved by the 
Intervention of the Law, &c. p. 7. 


REMARKS, 


1 was well aware of theſe Caſes : But 
cannot ſee how they operate any thing 
4 to deſtroy or weaken my Argument. For 
5 ſurely there is a great Difference between a 
= Perſon's precluding Himſelf from the lawful 
1 Remedy by a voluntary Act of his own (which 
Is the Caſe, when a Perſon yields up his na- 
tural Right of contracting Marriage into 
the Hands of Society) and his being preclud- 
= ed by the Act of Another, in conſequence of 
an Alliance at firſt honeſtly and legally enter- 
ed into. In the Caſe of Unfaithfulneſs to the 
Marriage-bed, the innocent Party lies under 
great Hardſhips : But what 1s it that precludeg 
him from the lawful Remedy ? Why, the 
civil Laws of ſome Nations ; for it was not 
ſo under the Jewiſh Law, which puniſhed 
Adultery with Death, The Author takes it 
for granted here, that our Laws are right: 
But, perhaps, I might more reaſonably bring 
my Principle as an ObjeCtion to theſe Laws, 

C 4. than 


(28) 

than e brings theſe Laws as an ObjeQion to 
my Principle. As to any natural Impedi- 
ments, which may ſhut out the Uſe of the 
lawful Remedy in a married State, when yet 
the Law of God forbids another Marriage ; 
Theſe muſt be conſidered as Acts of Provi- 
dence: Who belt knows what to do in ſuch 
Caſes, When God lays Burdens upon us, 
He will give us Strength to bear them, if we 
behave as we ought; which we have no 
Reaſon to expect He ſhould, if we lay them 
upon Ourſelves, In fine; if theſe Caſes are 
too frequent already, there is little Reaſon 
why they ſhould be multiplied. It 1s pre- 
tended, that reſtraining Laws upon Minors 
will be a Means to prevent Separations : But, 
if a fair Calculation was made from paſt 
Experience, I believe it would be found, that 
more Separations have been cauſed by Smith- 
fi-ld- Bargains, than by Clanade/lineMarriages : 
And the Number of ſuch Bargains is not 
likely to be /ef/ened by this Act. 


What has been replied to the foregoing 
Obſervations, J hope, may ſerve to confirm 
my general Poſition, big. That the Right to 

contract 


(29) 

contract Marriage is naturally unalienable u, 
and conſequently not transferable to the State. 
And let me add this ſhort Remark : That, if it 
were transferable, it would be as well tranſ. 
ferable from theSon to the Father directly, as 
by the Intervention of the State : Upon which 
Foot it might as ſtrongly be pleaded, that Every 
Father has naturally a Right to reſcind the 
Marriage of his Son, made without his Con- 
ſent, as that he has the ſame Right by An. 
thority from the State : For the State pre- 
tends not to this Right otherwiſe than for the 


Dr. Tunſtal ſays expreſsly, that he Right of Mar- 
riage Is an unalienable Right; (Letter, p. 50.) and (at 
p. 55, 56.) admits, that where the Uſe of the Marriage- 
bed is NECESSARY, the Parties in a Contract of Mar- 
riage puvylickly PROHIBITED and diſallowed, May be 
Juflified in accounting themſelves MAN and WIFE, before 
God. To the ſame Effect the Author of the Remarks 
aſks: Has[the Law] any where declared that the MosT 
IRREGULAR Marriages of Minors, if ABSOLUTELY 
NECESSARY, | for the preſervation of Chaſiity, as I un- 
derſtand] are Nor obligatory IN FORO CONSCIENTIZ ? 
Two Things then we have granted to us by the Gen- 
tlemen on the other Side. 1. That Minors may be 
bound by the Law of God to marry, notwithſtanding 
any Law of Man to the contrary. 2. That when they 
are fo bound, their Marriages, though againſt the Ap- 


Child's 


(30) 
Child's Benefit ; for which the Father cannot 
be ſuppoſed 4% ſollicitous than the State is; 
And yet (as we have ſeen) all Authors agree, 
that the Parent has xo? any ſuch natural Au- 


thority, Therefore, from the Whole, I will 
take Leave to lay down the following 


COROLLARY. 


A Marriage Contract made by a MINOR 
without the Parent's Conſent, notwithſtanding 
a Law of the State ANNULLING ſuch Mar- 
riage, BINDS IN CONSCIENCE. 


pointment of Law, will be good and valid in the Sight 
of God. But why will theſe Gentlemen write again/7 
me, whilſt they give up the very Points which govern 
the whole Queſtion? As to what Dr. Tunftal tells us, 
viz. that the Law is to judge of this Neceſſity : It is al- 
together unworthy of Him. Nobody can judge of this 
Neceflity, but the Perſon Himſelf: and therefore, I ſay, 
he muſt reſerve the Right in his own Hands, to be uſed 
or not uſed as Circumſtances ſhall direct; and cannot 
give it up into the Hands of Another. But the Reaſon 
given by the Doctor, why Perſons thus marrying againſt 
Law, to preſerve their Chaſtity, are Man and Wife before 


God, ſhould not be paſſed without Notice. It is becauſe 


there is, in this reſpect, a temporary CESSATION of their 
LEGAL RELATION 70 Soctety, I do not quite under. 
ſand this—and it may be as well, perhaps, that No- 
body ſhould, 

For, 
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1 (31) 
Por, the Right to make the Contract not 
% being transferred to the Society, but reſting 
Fill in the Minor, (who is ſuppoſed to be of 

= ſufficient natural Capacity) the Law cannot 

take away its binding Force. What may be 
underſtood to be a ſufficient natural Capacity, 
has been declared before: It is a Capacity 

to underſtand the Buſineſs in Hand : Such a 
p Capacity (nor more nor leſs) as will qualify 
a Perſon to make any other Contract. The 
Author ſays (p. 11.) that e Age Perſons are 


1 
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"3 of ſufficient DiscRET10N (not merely of 
7 MoRAL Ca PACITY) 75 the Age when they 
| are fit to be joyned in Marriage ; meaning (I 
ſuppoſe) by the Age of Diſcretion. the Time 
7 when they are able to make a prudent Bar- 
gain i for Themſelves. I diſpute not the Point, 


as to what might moſt be 47//hed : But I am 
only conſidering what is /uficzenf to make 
the Contract binding upon Conſcience: which, 
I fay, is and mult be the Moral Capacity: 


i The Author of the Remarts ſeems to be of Opinion, 
p. 17. that guick Parts, and a lively Genius, may be 
looked upon as Symptoms that the fit Age for Liberty 
in Marriage is come : which will be good News for our 
ſprightly Engliſh Ladies, if they can perſuade their grave 
Fathers, or Guardians, to be of the ſame Mind, p 
an 


( 32) 
and He muſt fay ſo too; unleſs he will ſay, 
that if a Perſon makes a fooliſh Bargain, it 
is therefore Null. But the Author goes on 


OBSsERVATION VII. 


I am not of our Author's Opinion, (p. 21, 
Enquiry) that @ Marriage Contract is fo en- 
ztirely of a REL1G1ous Nature, that it cannot 
be diſcharged by the Civil Authority : Nor 
7s it a mere civil Contract. It is of a mixed 
Nature; neither merely religious, nor merely 
civil, The Inſtitution is religious ; but the 
Contract, ſo far as Society is concerned in it, 
7s civil, and may therefore be diſſolved by the 
civil Authority, How far God is concerned 
in it, the Circumſtances of every particular 
Marriage muſt determine. What, ſhall we 
ſubſcribe to our Author's Caſuiſtry ? That there 
zs no ſuch Thing as a Contract in which God 
is not concerned; and © Though all the Laws 
ce in the World ſhould reclaim, you cannot 
« break it without offending Him.” Concern- 
ed he is as Judge to puniſh the Maker ; but 
ball we ſay Gea is à Party to a fraudulent 
inigquitous Contract? A Marriage Contract, 
conſidered merely in à religious View, as a 

| felemn 


as 


Law: contrary to what has been laid down 


(33) 


folemn Vow or Oath before God, beteveen the 


Man and the Woman, in which Society has 19 
Concern, cannot indeed be diſſolved. But, 
if Society be taken into the Account, there 
ariſes a new Obligation; and the Contract ts 
null, ipſo facto, F it does not coincide with 
the Intereſts of the Society, that is, if it be 
not conformable to the Laws and Regnlations 
of the State, which are enacted for its Safety 
and Conveniency. For, as an Obligation can- 
not be relaxed by one Party to the Diſad- 
vantage of other Parties concerned, no more 
can it have any Force or Operation without 
the Concurrence of the Intereſts of them all, 
p. 17—20. 


REMARKS, 


I thought it proper to recite this Paſſage 
at large, that the Reader may be aſſured that 
I haye not diſguiſed it. I perſuade myſelf, 
that He will find it very hard to be under- 
ſtood; as indeed I do. Thus much only is 
plain: That the Meaning of it is to ſhew, that 
a Marriage Contract, annulled by the civil 
Authority, is void zn Conſcience, as well as in 
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(634) 
in the foregoing Corollary, In this Light 1 


ſhall conſider it. 


In the farſt Place, He inſinuates as if I had 
placed the Streſs of my Argument upon This, 
that Marriage is a religious Contract: Which 
is not true. So far from it, that I have con- 
fidered it as a religious Contract, no otherwiſe 
than as attended with religious Ceremonies. 
But I fay expreſsly, That the Argument has 
no Dependence upon this Circumſtance ; but 
that the Contract would have the ſame Force 
as to Conſcience, if, ſtript of all religious Rites, 
it were made in a common Parkour; and that, 
if then made by thote who have @ Rigbt to 
make it, no Law can diſſolve it k. The Au- 
thor then is at Liberty to call Marriage a 
Civil Contract purely ſo, if he pleaſes: But 
what will he get by it? There is Religion 
even in Civil Contracts: for God (as I have 
ſaid) zs concerned in all, This is the fright- 
ful Caſuiſtry, which the Author will not ſub- 
{ſcribe to- But he has tubſcribed to it: for he 
lays— Concerned be [God ij is as A JUDGE 7o 
puniſh the Maker ; but ſhall we ſay, God is a 


See Enquiry, p. 21, 22. 
PARTY 


( 35) 


Parry 79 a fraudulent or iniquitous Contract? 
Who ever thought of God's being a Party to a 


civil Contract? I ſpeak of him as a Juage, 


and ſo does He : J, as a Judge to puniſh the 
Breaker, ſuppoſing the Contract lawfully 
made; He, as a Judge to puniſh the Maker, 
ſuppoſing it made unlawfully: which both 
come to the ſame Reckoning. And every 
Contract is afirmed to be lawfully made, 


when it is ſaid, that a Perſon has a Right to 
make 1t, 


Can a Contract then lawfully made (call 
it civil or not civil) be diſſolved by Law? 1 


ay it cannot. The Law may in many Caſes 


take away the Right to contract, and then 
the Contract is void of itſelf; but the Right 


ſubſiſting, notwithſtanding any Operations of 


the Law ab extra, Conſcience will bind; and 
the Judge of Conſcience will puniſh the Vio- 
lation. How ſtands the Caſe then in re- 
ſpect of the Matter now before Us? I have 
brought Proofs (not yer anſwered) that the 
Law cannot take away the Right to make 
the Marriage Contract: Therefore ſuch 
Contract, when made, is binding: Therefore 
the Author's Concluſion, that a Marriage 

4 Contract 


| (36) 5 
Contract, / it be not conformed to the Regus: 
lations of the State, is NULL, falls to the 
Ground: And his Inſinuations, that ſuch 
Marriages are fraudulent or iniquitous Con- 
tracts, are a Petitio Principii, and Nothing 
better. 


That which hath miſled the Author, and 
many Others with him, is the Notion, That 
Marriage is a Thing of a mixed Nature, 
partly civil and partly religious: Which is 
not true, unleſs rightly underſtood. Mar- 
riage, as ſuch, or, in its general Notion, has 
Nothing mixed in it. It is fimply and ſole- 
ly the Mutual Conſent of the Parties: which 
is in its own Nature binding upon Conſcience. 
The Intervention of Society neither adds to 
this Obligation, nor can diminiſh from it; 
but directs the Form and Manner of making 
the Contract, ſo as to draw it under civil 
Cogniſance. With a View to this Diſtinction, 
Marriage, as it ſubſiſts zz Society, may be 
called a mixed Thing, partly civil and partly 
Religious: Religious, with reſpect to the 
Contract, as binding in Conſcience; and 
Civil, with reſpect to the outward Forms, 
by which the Marriage lays Claim to civil 

I Protection. 
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| SM. 
protection. But theſe two Things muſt al- 
ways be kept ſeparate in our Ideas, and each 
Effect referred to its proper Principle: the 
Neglect of which has created great Confuſion 
in treating upon this Subject; whilſt the 
Obligation in Conſcience is transferred from 
the Contract, to which it properly belongs, 
to the Uſe of the public Forms, with which 
it has nothing to do. This is the ſame 
Thing as if you ſhould transfer the Claim of 
civil Privileges, from the publick Forms to 
the ſimple Contract; which, every one will 
agree, is a great Abſurdity, 


That Puffendorf conſidered the Matter in 
this Light is very plain from a Paſſage in his 
Sixth Book de Fur. Nat. the laſt Paragraph 
of the firſt Chapter ; which, for the Reader's 
Eaſe, I ſhall ſet down at large l. © In the 
& laſt Place let me obſerve: That as the pub- 
& lick Laws of Commonwealths are wont 
« to inveſt other Contracts with certain 
e Rites and Solemnities, upon want of which 


1 Denique & Hoc obſervandum : uti Leges civiles alios 
quoque Contractus certis ſolennibus ac ritibus veſtire 
ſolent, qui ubi abfuerint, iidem in foro civili pro inva- 


D « they 
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they paſs for invalid in civil Cognifance; ſo in 
ſome States there are ſuch Ceremonies an- 
nexed to Marriage, as, if omitted, will make 
it [abſolutely] illegal; or at leaſt deprive it 
of /ome Effects, which would otherwiſe 
have refulted from it according to the 
local Cuſtoms and Conſtitutions of ſuch 
Countries, Now although the Law of 
Nature be a Stranger to theſe Formalities; 
yet, inaſmuch as the natural Law com- 
mands all Subjects to obey the Laws of 
the Society, under which they live, it 
would be to no Purpole for ſuch Perſans 
as have not the Power of making or of 
reverſing civil Laws, to plead the Ind:f- 
ference of the natural Law in this Mat- 
© ter,” that is, to pretend to excuſe them- 


iclves in the Neglect or Contempt of the 


lidis cenſentur; ita et Matrimomio talia quædam, in 
Civitatibus nonnullis, deprehendi adjuncta, ut, fi illa 
abfuerint, pro legitimo idem non habeatur, aut ſaltem 
guibuſdam Effectibus, in foro civili, careat. ILLA 
SOLENNIA etſi a Jure naturali ignorentur; tamen 
cum 1IDEM Jus leges civiles obſervari jubeat ab illis 
qui iiſdem ſubjiciuntur, INDIFFERENTIAM juris na- 
turalis heic nequidguam allegant qui poteſtatem ſe- 
rendi aut abrogandi leges civiles non habent. De Jur. 
Natur. Lib. vi. Cap. 1. F ult. 
legal 


(39) 
ecal Forms, by ſaying, that the Law of 
Nature does not require the Uſe of them. 
W here, you ſee, that the Author gives only a f 
civil Effect to the Uſe of theſe Forms, and ö 
reſolves the Obligation of the Subject to f 
comply with them, not into any Defect that g 
the omitting them will occaſion as to the b 
Validity of the Contract in foro Conſcientiæ, 
but, into that general Obligation which all 
Subjects lie under to obſerve the Laws of 
their Country. He that contracts Marriage 
privately is bound by the Law of Marriage: 
; but he is not entitled to Cobabitation; which 
2 till be has complied with the public Forms) 
5 will be vicious even under the Seal of Mar- 
riage, 


CONCLUSION. 


I nave carried this Review through the 
whole Enquiry, and that Part of the D:ſſer- 
tation, where I eſtabliſh the Right of Minors 
to contract Marriage, and the Power of bind- 
ing themſelves in foro Conſciemtiæck. Am I 
ſingular in this Opinion? By no Means. I 
may plead the Senſe of all our old Laws, as 
well ſince as before the Reformation: which, 
againſt the whole Weight of the Roman 4 

D 2 Laws, 
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Laws, and notwithſtanding what might be 
alledged from Scripture Examples, or the 
m Law of Moſes, conſtantly admitted the 
Marriages of Minors, though without the 
Conſent of Parents, as good and valid in 
Conſcience. Upon what ether Principle, I 


n The Author of the Remarks triumphs much upon * 
this Part of the Argument. I ſhall not diſpute the Is 
Point over again; but leave it to the Judicious to con- >: 
ſider ; who well know, that I am not ſingular in inter- *% 
preting the Law in Numb. xxx. as relating only to $ 
religious Vows. Commentators are unanimous in this 1 
Point. (Sce Pool's Synopſis, and Bp. Patrick.) And BY 

[ if, inſtead of Veto, the Word had been Contract, or 3 
Promiſe at large, it would not have ſerved the Author's 3 
Purpoſe, ſince even en the Law could not have ex- 3 
tended farther than to thoſe Points with reſpect to I 
which the Parties were ſub Imperis, which is not the 4 
Caſe of Children arrived to Ripeneſs of Underſtanding, 3 
with reſpect to Marriage, as both Gretius and Puffen- To 
dorf expreſsly teach. As to the Caſe in Exed. xxii. . 


which he boaſts of as in Point; it is manifeſtly hrt 
of the Point. That Law ſays, that if a Man debauched 
a Virgin that was not betrathed, and her Father would 4 
not conſent that he ſhould marry her; the Corruptor 88 
ſhould pay her a Sum of Money. Quid ad Rem? 
No body doubts but that the Father had abſolute 
Right either to give his Conſent, or- to refuſe it. 
But the Queſtion is, How would the Haut of the 4 
Father's Conſent have affected the Validity of the 33 
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aſk, could This be, (for we have long got rid 
of the Popiſh Nonſenſe, that Marriage is a 


Sacrament) unleſs it were This; That though 


Contract, ſuppoſing that they had married without it ? 
To which the Law ſays nothing. However this be, 
I am not ſpecially concerned in it. All our old 
Laws are concerned in it as muchas I. For ſurely the 
Law of Mzſes had as much Force 200 Years ago as 
it has now ! But the worſt Part of the Story is, that 
the Author himſelf is as much concerned in it as any 
body: For, if in virtue of the Law of Moſes every 
Father has an abſolute Negative over the Child, as He 
pretends, it can never conſiſt with his allowing (as He 
has) that, the Neceſſity of the Uſe of Marriage ſuppo- 
ſed, the moſt irregular Marriage ſhall bind the Con- 
ſcience ; nor with his limiting the Operations of the 
preſent Act to Civil Effects only; as you will preſently 
ſee he does. For Nothing hinders the Law from bind- 
ing in Conſcience, but a ſuppoſed Right in the Minor : 
for which there can be no Pretence, if ſuch Right is 
antecedently taken away by the Law of Moſes. | 
Perhaps I cannot too often repeat it, that I am no 


Encourager of Children, to make light of their Pa- 


rent's Advice when they think of diſpoſing of them- 
ſelves in Marriage; which is an Offence of the firſt 
Magnitude. It is the Jus, or Dominion, which gives 
Force to the Contract that I am conſidering ; and per- 
haps it may be (as it ought to be) a Caution to young 
Perſons to behave properly in this Reſpect, to let them 
know, that if they do not, they have juſt Power e- 
nough left to bind themſelves, to Miſery, 
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Children are in Duty bound to conſult and 
pleaſe their Parents, ſo far as they are able, 
yet they have that Jus, that Dominion over 
their own Perſons, which Laws cannot take 
away: And that, If they did marry without 
their Parent's Conſent, the Marriage was not 
to be diſſolved. Quod fier: non debet, factum 
valet, was then the Doctrine: that is, Chil- 
dren did ill, and contrary to their Duty, in 
marrying without their Parent's Conſent; but 
the Act done, it could not be reſcinded. If 
you ſay, there was then no Law obliging Mi- 
nors not to marry without their Parent's Con- 
ſent ; I deny it. The Canons were againſt 
it: The Rubricks (which are Statute Law) 
were againſt it: So that the Claim of the 
Parents to an abſolute Negative had all the 
AUTHORITY that Law could give it. All 
that the late Act has done, is only adding a 
CIVIL PENALTY : As the Author of the 
Remarks hath confeſſed in a ® Variety of 
Places : But it is the Authority of the Law, 


Thus the Law is ſpoken of as a civil San#tion, p 4. 
As with-holding all the civil Conſequences of Marriage, 
p. 5.— As with-holding only civil Confirmation, p. 8, 


10. All this is confeſſing, that the Law does not reach. 


— 2 wy y 0 5 . 71 5 1 7 * 
the Viactilum: Matrimtnii, as it hes in Conſcience : Nor 
not 


1 
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not the Penallies of the Law, that binds the 
Conſcience, 


As to the Equity of this Penalty, I have 
Nothing more to ſay than what I have already 
ſaid in the Diſſertation. I there put this 
Queſtion—*« By what Rule of Conſtruction 

56 Preſumption will lie, that a Son, who in 
« entering into Society maſt be under{tood 
« as having reſerved to Himſelf his natural 
* Right to contract Marriage, consENTS, 
« that, in Caſe he ſhall find it proper to make 


„ Uſe of this Right, a Diſberiſon ſhall paſs 


« againſt his whole Iſſue ?. c.“ To which 
the Author of the Ob/ervations, upon which 


do I remember a Place where the Author has formally 
ſaid that it does; tho* Dr. Tun/tal has ſaid it often. 

o By this I diſcharge Myſelf of a very bulky Part of 
theDiſpute, which is, The great /nconventences of Minors 
marrying without the Conſent of their Parents : in 


which all Writers to a Man conſtantly forget that there 
are any Inconveniencies on the other dide; a Con- 


duct which, one may be very certain, Baron Puffen- 


dorf's grown Man in ſwadling Clothes would not have 
been guilty of. I have taken the Liberty to hint at a few, 
beth in the Enquiry and in the Diſſertation. But the 
purſuing this Point would perhaps be thought too bel; 
for which, and for «ther Reaſons of Decency, I forbear it. 


Diſſert. p. 32. | 
: 94 I have 
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T have been commenting, gives this Anſwer 
(p 22.) If a new born Infant was furniſhed 
with the Aid of Reaſon, and could ſee that he 
would probably plunge himſelf into many In- 
conventencies by the Le of his natural Right 
to contract Marriage, be WOULD WILLINGLY 
CONSENT, &c. If the Author ſpeaks this 
from his Heart, Non eſt quod multa loquamur : 
—Venimus ad Summum: And J muſt leave 
the Public to judge between Us. The Au- 
thor has prudently paſſed over a Caſe which 
I put upon this Occaſion. Diſſert. p. 32. 
«© When a Man has reſerved to himſelf—his 
© natural Right to chuſe his Religion - may 
«© his Conſent be preſumed to a Law which 
« will expoſe him to Baniſhment—in caſe 
* he ſhould not think it reaſonable to com- 
« ply with the Religion of his Country?“ 
The Author of the Remarks (p. 40.) takes it 
up for him, and ſays, 7his Otjeftion will, 
it muſt be owned, be ſomewhat formidable, 
whenever it ſhall be clear, that @ Child, be- 
fore it is in genera! ſuppoſed to be arrived at 
the Age of Diſcretion, bas an immediate 
RiGHT. This is nothing to the Purpoſe, 


The Right is admitted in both Caſes; and 


the 
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the Queſtion is concerning the Aſent to 
ſubmit to a Penalty, in Conſequence of the 
Y Uſe of that Right. —But in what follows, 
the Author ſeems to inſinuate, that the 


= Caſes are not alike. Religion, ſays He, 


is an Affair which of all others is the moſt 
= ypxRSONAL, the moſt a Matter of abſolute 
15 DuTY, the moſt ABHORRENT of COMPUL= 
= $10N, and the leaſt capable of receiving any 
= real BENETIT, even from the moſt wholeſome 
= Severities?, As if Marriage was not alſo 
= ferſonal, or might not be a Matter of Duty; 
as if it were not alſo abborrent of Compulſion; 


= or, as if the Severities of Law were better 


calculated to cure a Man of his Love, than 
of his Religion! But the Streſs of the Ex- 
= ample lies not in any of theſe Circumſtances, 


= * Dr. Tunſtal is of Opinion, that © to avail myſelf 
= © of a Compariſon between the Caſes of a publick 

* eſtabliſhed Religion, and a publickly eſtabliſhed Law 
* of Marriage, I muſt ſhew, that the exact Payment or 
; © Fifty Shillings a Year is a proper Means to recti 
Error ;z—and that Baniſhment, Confiſcation, &c. are 
e neceflary for the Support of the national Religion.” 
p. 46, 47.—He might as well have ſent me to ſquare 


the Circle; for my Argument is as much concerned 
with the One as with the Other. 


2 but 
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but in this general Point, viz. How is it to 
be conceived, that, when a Perſon referves to 
Himſelf the free Uſe of any particular Right, 
He ſhould at the ſame Time be conſenting, 
that, if He does uſe that Right, He ſhall be 
(as it were) diſmembered from Society, and 
ſuffer the Puniſhment of a Tranſgreffor ? 
Which to me is altogether unintelligible. 
In the Caſe of Religion it is confeſſed, 
that Conſent may not be prefumed : But 
in the Caſe of Marriage (in which there 
may be as much Religion as in going to 
Church, or to a Meeting) it is declared, that the 
Conſent may be prefumed : for no other 
Reaſon, that I or any one elſe can fee, than 
becauſe it ſuits the Purpoſe of theſe Writers 
to maintain it. The Caſes are the fame ; and Z 
Both ſtand upon this common Bottom: viz. 
That whatever is a Reaſon for reſerving a 


Right is as good a Reaſon for not conſenting 
to be puniſhed for the Uſe of it. ; 


If I might preſume to adviſe theſe Au- 4 
thors, it ſhould be, not to ſweat Themſelves 7 
in labouring to reconcile Contradictions: but 2 
to give up This as an indefenſible Point, and N 
ſay roundly, that, in this Caſe, the State has 
no 


(47) 
no Need of the Minor's Conſent ; but that 
= NecesITy will juſtify laying the Penalty. 
This will ſet them quite out of the reach 
= of my Argument. For the Reader, no 
doubt, perceives by this very Queſtion, (and 
will find more fully in the Diſſertation) that 
I am conſidering the Matter, as it ſtands up- 
on the Foot of the common Principles of a 
free Policy, &c. not entering into thoſe Caſes 
which ſuperſede common Rules. Publick 
Neceſſity, in Some Casks, may juſtify 
Stretches of Power: Nothing elſe will. But 
it might deſerve Conſideration, whether, 
(putting SELF-DEFENCE out of the Queſti- 
on,) public Neceſſity can be pleaded for deny- 
ing a natural Liberty, the Uſe of which may 
be neceſſary for the maintaining a good Con- 
ſcience towards God, Leaving This then to the 
Conſideration of LEG1sLAToRs, and laying 
it down as a ruling Principle, that no Law 
of Man can bind the Conſcience againſt the 
Law of God; nor therefore deſtroy the Right 
\u- to contract Marriage, where the Law of 
Ives Sad calls to the Uſe of it; the Reſo- 


but lution of the Caſe, upon the Whole, I 
and think will ſtand thus, viz. That the Minor, 
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if He tranſgreſſes the Law, is bound by his 
Allegiance to ſubmit to the Penalty; but the 


Contract will hold him in Conſcience, Hz 
CANNOT MARRY AGAIN, 


To ſupport this Concluſion was my prin- 


Cipal View, when I undertook this Subject: 


in which I am ſure I have ſhewn no Diſre- 
ſpect to the Law. For the Law has not ſaid 
(nor indeed cor/dit ſay) that the Nullity ſhall 
reach to Conſcience; though ſome of its De- 
fenders have. But ſurely This is a Point, in 


which Every Body ſhould be well inſtructed: 


And I hope the offering my Aſſiſtance will 
not be thought forcign to My Profeſſion, 
conſidering how much the publick Virtue 


may be concerned in it. Yet do I not fet 


up Myſelf to dictate, or to preſcribe to the 
Judgment of Others, if any ſhall ſee Cauſe 
to differ from Me; but only to give my 
Opinion with that Faithfulneſs and Freedom 
that becomes Me : leaving Every One (the 
Argument well weighed and conſidered) to 
determine for himſelf, as his own Reaſon 
and Conſcience ſhall direct Him. 


I have but one Word more to ſay, and 


that is to the Author of the Obſervations : 
Who 


* 
X 
1 


(49) 


Who ſeems offended à at my appealing to 
5 the FRIENDS of LIBERTY to conſider whe- 
ther the annulling Clauſe, as to Minors, will 
* ſtand with the Principles of Liberty. I 
had Reaſon to appeal to the Friends of Li- 
berty; becauſe I had None elſe to appeal to. 
None but the Friends of Liberty are within 
the Reach of my Argument. But if he 
thinks that by this I mean a Charge upon 
Ax who call themſelves the Friends of Li- 
2 berty, that they are not the Friends of Li- 
berty; he does me a manifeſt Wrong: As 
: Every one muſt be ſenſible that my Appeal 
would have neither Uſe nor Propriety, but 
upon the Suppoſition that (however we may 
differ upon a particular Point) they are, in 
2 the general, perſuaded (as I am perſuaded,) 


that the only Way to continue us a happy 
People, is a eddy Adherence to thoſe Princi- 
ples, by which we have been once ſaved 
from Deſtruction, He profeſſes HiMstrLe 
a warm and zealous Friend of Liberty; and 
* ſays, he would by no means be an Advocate 


7 for the Reaſonableneſs and Equity of the 


Marriage Ad, i he thought there was the 
leaſt Appearance of an Infringement upon 


a P. 23. to the End, : 
| the 


_ {C200 
the Liberty of the good People of England. 
Of all This I have not the leaſt Doubt: But 
I cannot conſent to what follows. For he 
goes on, and ſays, that the Liberty of a MAN 
at Years of Diſcretion, and the Subjection of 
a Child in his Nonage, are ſo conſiſtent and jo 
diftinguiſhable, that be does not ſee bow L1- 
BERTY natural or civil, is AT ALL CON- 
CERNED IN THE QUESTION. It is fami- 
liar with theſe Writers to treat ALL, whom 
Laws declare to be Minors, as mere Babes, 
who ſcarce know their Right Hand from their 
Leſt: as if the Ordinances of States could 
creat? common Senſe, and Gop Himſelf 
could not give it. But the Author ſhould 
have remembred, (and the Reader, I hope, 
will not forget) that the Perſons, whom we 
have been conſidering under the Appellation 
of Minors, are thoſe who have arrived to the 
FULL Us of their UNDERSTANDING, 
though not furniſhed (perhaps) with that 
Cunning and worldly Policy, which Some 
ſeem to think neceſſary to qualify them to 
chuſe Huſbands or Wives. Nature has placed 
them under the Guidance of their Parents, 
to give them ſober Sentiments, and to help 
their Inexperience in Things ; and if THEY 
will do their Duties, I am perſuaded that 
| they 


55 


1 

they will do Every Thing that Providence in- 
tends ſhould be done. But to ſay that young 
Perſons have Nothing to do with LI BERT, 
is to ſay that they have no RicuTs; and 
when this Author can ſhew that they have 
none, I will aſk Pardon of Him and the Pub- 
lick for what I have written, 
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